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Communicating About Legal and Policy Issues

ÅWho needs to start planning?

ÅHow do we take the science and 

plan ahead?

ÅWhat facts do we communicate?

ÅWhat policies do we need to put 

in place to do that?

ÅWhat are we required to start 

doing?

ÅWhoôs doing it (so its not so 

scary)?
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The Law:  Where Does 

Climate Change Show Up?

ÅñCap-and-tradeò regulation where GHGEôs 
are capped and allocated through the 
distribution of ñallowancesò representing a 
right to emit. 

ÅRegulate vehicle standards

ÅRegulate activities (public and private), 
failing to regulate or regulating too much

ÅGreen & Energy Building/Codes (New 
Mexico case)

ÅMoney damages and insurance coverage 
(common law claims)

ÅProtestors and scientists

ÅProtect my future

ÅESA

ÅNEPA

ÅCAA

ÅCWA

ÅMMPA

ÅFOIA/1st Amendment

ÅEnergy Policy Act

ÅGlobal Climate Change Research 
Act

ÅCorporate Reporting/Securities 
Disclosure

ÅFTC

734 total cases as of

February 2015
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Flood Control Liability 

Å In re Katrina Canal Breaches Consolidated Litigation (Robinson), 647 F. Supp.2d 644 (E.D. 
La. 2009).

Å 400+ plaintiffs sued to recover for Katrina-related damages and the Corpsô mismanagement of 
the Mississippi River Gulf Outlet or MRGO. 

Å 7 of these plaintiffs (the ñRobinson plaintiffsò) went to trial.  Plaintiffôs win, Corps appeals to 5th

Circuit and loses.  No sovereign immunity, data was there & Corps was negligent (grossly).
ï No defense under Flood Control Act (no safe haven)

ï No exception under Federal Tort Claims Act (Corps did nothing to protect against storm surge effect)

ï Should have updated EIS under NEPA ** Ongoing obligation under NEPA to consider adapting to a 
changing climate **

ï Negligence (this could attach to privately constructed structures too)

Å Scientific data ñforeseeableò ie; sea level rise?

Å Just under $720,000 awarded to 5 plaintiffs 

Å The U.S. 5th Circuit Court of Appeals originally upheld that ruling, but reversed itself, finding 
that the Corps had immunity, finding that its decisions not to maintain the MRGO at its 
originally designed width or to address its flood threats fell within the "discretionary function 
exception" of the Tort Claims Act.

Å ñThe Flood Control Act of 1928 as interpreted gives the Corps virtually absolute immunity, no 
matter how negligent it might have been in designing and overseeing the construction of the 
leveesò
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New Life for Katrina Theories- Takings (St. 

Barnard Parish v. US)
Å Case originally filed 2005.  Federal judge (5/1/15) rules that Corps' construction and absent 

maintenance of MRGO created a "ticking time bomb" 

ÅñTemporary taking" of the value of residential, business and parish-owned property

Å MRGO contributed to increased salinity and loss of habitat, including wetlands, eroding natural 
protection and increasing flooding risk

Å "Certainly by 2004, the Army Corps no longer had any choice but to recognize that a hurricane 
inevitably would provide the meteorological conditions to trigger the ticking time bomb created 
by a substantially expanded and eroded MR-GO and the resulting destruction of wetlands that 
had shielded the St. Bernard Parish for centuries," Braden wrote

ÅMay 4, 2016 Judge rules that Corpsô liability for lost property values in St. Bernard Parish and 
the Lower 9th Ward of $3.16 million plus interest to six landowners (temporary taking)

Å Appeal July 6, 2016 by Justice

Å Case relying heavily on:  Arkansas Game and Fish Commission v. United States (2012), USC 
holds that itôs possible for government-induced, temporary flooding to constitute a "taking" of 
property under the Fifth Amendment to the U.S. Constitution, such that compensation could be 
owed to the owner of the flooded property.
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The New Elephant:  Farmers Insurance 

�Y�����³�(�Y�H�U�\�R�Q�H�´���F�O�D�V�V���D�F�W�L�R�Q��
Å sought to make the local governments reimburse 

the insurance company for claims it paid out to 
those property owners

Åñ..property insurance companies é sustained 
property and other economic losses arising from 
one or more of Defendants' ownership, operation 
and/or control of a stormwater sewer system and/or 
sanitary water sewer system...ò

Å Defendants adopted the scientific principle that 
climate change has caused increases in rain fall 
amount, intensity and duration é as evidenced by 
their adoption of the Chicago Climate Action Plan.

Åñédefendant knew or should have known that 
climate change é has resulted in greater rain fall 
volume, greater rainfall intensity and greater rainfall 
duration.ò

Åñédefendant failed to adopt and/or implement 
policies which would maximize the stormwater
storage capacity of its stormwater sewers and 
sanitary water sewers so as to prevent injury.ò

Filed 4/17/14

Withdrawn 6/3/14

ñWe made our pointò ïFarmerôs
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